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DISESTABLISHING "THE LAST PLANTATION":
THE NEED FOR ACCOUNTABILITY IN THE
UNITED STATES DEPARTMENT
OF AGRICULTURE
Seth L. Ellis*
[S]even years ago, I personally faced some discriminatory acts by the
United States Department of Agriculture. As I sat in my farm house by
candlelight during the dead of winter, it became very clear to me. My
lights had been turned off. Federal officers were knocking at my door
threatening to confiscate my equipment. Foreclosure signs were being
posted on my property. Stress had destroyed my family. There was no
money. All of this at no fault of my own.1
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I. INTRODUCTION

The United States Department of Agriculture (USDA) was
signed into law by President Abraham Lincoln in 1862. At the signing ceremony, President Lincoln declared the Department of Agriculture to be the "people's Department" because he said it governed
an industry "in which [citizens felt] more directly concerned than in
any other. ..."
Today, many American citizens do not share Abraham Lincoln's
view of the USDA as being the "people's Department"; rather, they
identify it as being "the last plantation" due to its long history of
open discrimination against African-American farmers.! While this
discrimination has occurred throughout America's history, perhaps
most disturbing are the more recent events. Within the last two decades, discrimination against African-Americans through the Depart2. Rasmussen, Abraham Lincoln and Agriculture, http://www.nal.usda.gov/
speccoll/exhibits/lincoln/index.html (last visited June 1, 2008). See also 7 U.S.C. §
2201 (2006) (declaring, "[t]here shall be at the seat of government a Department of
Agriculture, the general design and duties of which shall be to acquire and to diffuse
among the people of the United States useful information on subjects connected
with agriculture, rural development, aquaculture, and human nutrition. ...").
3. Rasmussen, supra note 2. President Lincoln, who lived on multiple farms
during his youth, knew the importance of agriculture in the United States. On
September 30, 1859, Lincoln gave a speech before the Wisconsin State Agricultural
Society. In his speech, Lincoln emphasized the great influence of farmers on
American society. He stated, "[b]ut farmers being the most numerous class, it follows that their interest is the largest interest. It also follows that interest is most
worthy of all to be cherished and cultivated-that if there be inevitable conflict between that interest and any other, that other should yield." President Abraham
Lincoln, Address Before the Wisconsin State Agricultural Society (September 30,
1859), available at http://www.nal.usda.gov/speccoll/exhibits/lincoln/lincolnwisconsin.htrnl.
4. UNITED STATES DEP'T OF AGRIC. (USDA), CIVIL RIGHTS ACTION TEAM, CIVIL
RIGHTS AT THE UNITED STATES DEPARTMENT OF AGRICULTURE: A REPORT BY THE CIVIL

2 (1997) [hereinafter CRAT REPORT]. Besides AfricanAmericans, the USDA has also allegedly discriminated against Hispanic farmers,
American Indian farmers, elderly farmers, and female farmers. See Carmel Sileo,
USDA Faces Series of DiscriminationLawsuits, 40 TRIAL 17 (2004). Further, the USDA
has settled multiple lawsuits for discriminating against its own employees. In 2001,
for instance, the USDA settled a class action lawsuit of 5,000 female employees who
alleged sex discrimination by USDA officials. Id. In 2003, the USDA settled a class
action lawsuit brought by 2,100 Asian and Pacific Islander employees. Id.
RIGHTS ACTION TEAM
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ment of Agriculture's lending programs has been documented, including its failure to investigate thousands of filed complaints of discrimination and general non-compliance with the United States Constitution and other federal laws prohibiting discrimination on the
basis of race.' These unjust actions have contributed to the dramatic
decline in farmland owned by African-Americans; indeed, AfricanAmericans experienced a greater loss in farm operations than any
other racial group in the twentieth century.'
In 1997, African-American farmers united and filed a class action lawsuit, Pigford v. Glickman, against the USDA.7 The farmers
alleged "(1) that the [USDA] willfully discriminated against them
when they applied for various farm programs, and (2) that when
they filed complaints of discrimination with the USDA, the USDA
failed properly to investigate those complaints."8 Eventually, the

5. CRAT REPORT, supra note 4, at 21-25. See also 15 U.S.C. § 1691(a)(1) (2000)
(prohibiting the USDA, as a creditor, from discriminating against applicants "on the
basis of race, color, religion, [or] national origin... ."); 42 U.S.C. § 2000d (2000)
(declaring that "[n]o person... shall, on the ground of race, color, or national
origin, be excluded from participation in, be denied the benefits of, or be subjected
to discrimination under any program or activity receiving Federal financial assistance"); 7 C.F.R. § 15.1 (2005) (proclaiming that "no person in the United States
shall, on the ground of race, color, or national origin be... subjected to discrimination under any program or activity of an applicant or recipient receiving Federal
financial assistance from the Department of Agriculture or any Agency thereof.").
6. U.S. COMM'N ON CIVIL RIGHTS, THE DECLINE OF BLACK FARMING IN AMERICA
11 (1982) [hereinafter THE DECLINE OF BLACK FARMING IN AMERICA].
7. Pigford v. Glickman, 182 F.R.D. 341 (D.D.C. 1998). By 2004, three more
class action lawsuits alleging past discrimination by the USDA were filed by farmers
of different demographic groups. See Love v. Veneman, 224 F.R.D. 240, 241-42
(D.D.C. 2004) (alleging that women farmers "were refused USDA farm loans, loan
servicing and loan continuation, and even refused farm loan application forms,
because they were women"); Garcia v. Veneman, 211 F.R.D. 15, 17 (D.D.C. 2002)
(alleging that the USDA "discriminated against Hispanic farmers and ranchers in
making operating loans, farm ownership loans, and emergency loans, and in awarding disaster benefits"); and Keepseagle v. Veneman, No. 99-03119, 2001 WL
34676944, *1 (D.D.C. Dec. 12, 2001) (alleging that "(1) [the] USDA discriminated
against [838 Native American farmers] on the basis of race in processing their farm
program applications; and (2) [the] USDA did not investigate complaints of discrimination").
8. Pigford, 182 F.R.D. at 343. Throughout the USDA's long history, numerous
government divisions have been placed in charge of administering the USDA's
lending program. Some of these divisions include the Farmers Home Administration (FmHA) and the Farm Service Agency (FSA). To avoid confusion, "USDA" will
be used in this article to represent all of the past branches of the USDA which have
controlled its loan programs.
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Pigford class grew to include over 22,000 black farmers, becoming
"one of the largest class actions ever filed" in the United States
In 1999, the farmers and the USDA entered into a Consent Decree, under which the agency paid out nearly a billion dollars in
damages, making it the most expensive civil rights settlement in
American history.'" However, one major problem with the Consent
Decree was that while it compensated the farmers, it did not address
the need for change in the USDA's approach to civil rights." In fact,
the government's attorneys in Pigford scoffed at the district court's
suggestion that the USDA include in the Consent Decree a simple
sentence stating that it would "exert [its] 'best efforts to ensure
compliance with2 all applicable statutes and regulations prohibiting
discrimination.'"'

This article will argue that the USDA's discrimination against
African-American farmers will continue to be a problem until the
agency holds its employees accountable for strictly enforcing its civil
rights policies. As an historical introduction, Part II of this article
summarizes some of the discriminatory treatment of AfricanAmerican farmers by the federal government during the Post Civil
War and Reconstruction Era, the New Deal Era, and ultimately the
Modern Era.'3 Part III introduces the USDA's loan program, which
is often used by farmers to obtain financing for their operations
when they cannot obtain financing in traditional markets.'4 Part IV
details the discrimination that African-American farmers have historically faced in their relationship with the USDA.' Part V introduces the Pigford v. Glickman case,'" and Part VI analyzes the resulting Consent Decree which did not include relief to deter future

9. Sileo, supra note 4. See also Office of the Monitor, National Statistics Regarding Pigford v. Johanns Track A Implementation, http://www.pigfordmonitor.org/stats
(last visited June 1, 2008) [hereinafter Pigford Track A Implementation].
10. See Consent Decree, Pigford v. Glickman, No. 97-1978 (D.D.C. 1999), available at http://pigfordmonitor.org/orders/19990414consent.pdf [hereinafter Consent Decree]; see also Pigford v. Glickman, 185 F.R.D. 82 (D.D.C. 1999) (approving
and entering Consent Decree), aff'd 206 F.3d 1212 (D.C. Cir. 2000); Spencer D.
Wood & Jess Gilbert, Returning African American Farmers to the Land: Recent Trends
and a Policy Rationale, REV. BLACK POL. ECON., Spring 2000, at 60. See also Pigford
Track A Implementation, supra note 9.
11. See Pigford, 185 F.R.D. at 110-12 (D.D.C. 1999).
12. Id. at 112.
13. See infra notes 20-59 and accompanying text.
14. See infra notes 60-76 and accompanying text.
15. See infra notes 77-120 and accompanying text.
16. See infta notes 121-142 and accompanying text.
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USDA discrimination."' Part VII offers evidence that the USDA
failed to improve its civil rights practices in the aftermath of the
Consent Decree. 8 Finally, Part VIII discusses the need for accountability in the USDA so that it may finally end its discrimination
against African-American farmers. 9
II. HISTORY OF THE TREATMENT OF AFRICAN-AMERICAN FARMERS
IN THE UNITED STATES

Throughout the history of the United States, the federal government's decisions, policies, and laws pertaining to the agricultural
sector have generally disadvantaged African-American farmers."
This section will examine the treatment of black farmers by the national government in three different periods: the Post Civil War
and Reconstruction Era, the New Deal Era, and the Modern Era.
A. The Post Civil War and Reconstruction Era
At the end of the Civil War, four million African-American

slaves were granted their freedom.' After laboring on the farms of
white landowners for nearly two centuries, many blacks were eager
to establish farms of their own. Thus, to the newly freed AfricanAmericans, "the redistribution of southern land [was] a necessary

and focal consequence of emancipation. " '

17. See infra notes 143-158 and accompanying text.
18. See infra notes 159-182 and accompanying text.
19. See infra notes 183-202 and accompanying text.
20. One example is Field No. 15, issued by General William T. Sherman in 1865
to grant "forty acres and a mule" to former slaves. For many ex-slaves, however,
this promise of land was broken when President Andrew Johnson reversed the
Order less than a year after its issuance. Rather than give the land to former slaves,
Johnson instead returned the land to its Confederate owners in an attempt to rebuild the federal government's relations with the South. See Phyliss Craig-Taylor,
African-American Farmers and the Fightfor Survival: The Continuing Examination for
Insights into the HistoricalGenesis of This Dilemma, 26 N.C. CENT. L.J. 21, 28-29 (2003);
see also JOHN FRANCIS FIcARA & JUAN WILLIAMS, BLACK FARMERS IN AMERIcA xi

(2006).
21. Pub. Broad. Serv. (PBS), Homecoming..Sometimes I am Haunted by Red Dirt and
Clay, Black Farming& Land Loss: A History, http://www.pbs.org/itvs/homecoming/
pdfs/homecomingjhistory.pdf (last visited June 1, 2008).
22. Craig-Taylor, supra note 20, at 28. See also AKIKO OCHIAI, HARVESTING
FREEDOM: AFRICAN AMERICAN AGRARIANISM IN CIVIL WAR ERA SouTH CAROLINA 4
(2004) (stating, "[i]n their pursuit of new lives, the freedpeople ... desired to acquire land that they could call their own. Often symbolized by 'Forty Acres and a
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In 1865, Congress established the Bureau of Refugees, Freedmen, and Abandoned Lands (Freedmen's Bureau) to oversee the
allocation of Southern land to former slaves. 3 The Act which
founded the Freedmen's Bureau "promised every male citizen,
whether refugee or freedman, forty acres of land at rental for three
years with an option to buy." 4 However, after President Andrew
Johnson pardoned all Confederate loyalists, over half of the land
which was promised to African-Americans was instead given to white
Southerners. Consequently, many blacks were unable to obtain the
land that they needed to start their own farms.
One year after creating the Freedmen's Bureau, Congress
passed the Southern Homestead Act, which opened up for sale public land in Alabama, Mississippi, Louisiana, Arkansas, and Florida.26
Under the Act, land could be purchased only by persons who had
"performed service in the army or navy of the United States"; that is,
any person who fought for the Confederacy during the Civil War
was ineligible to receive land.
Yet, despite the fact that most
Southerners were disqualified under the Southern Homestead Act,
African-Americans were still unable to acquire much property. 8 In
fact, seventy-seven percent of the program's applicants were white,
while African-Americans "faced additional hurdles of discrimination
in their efforts to obtain or to maintain government homesteads. " '
Mule,' this desire for land was the most general and persistent theme of the African
American struggle in the South during Reconstruction").
23. Act to Establish a Bureau for the Relief of Freedmen & Refugees, 13 Stat.
507 (1865).
24. Thomas W. Mitchell, From Reconstruction to Deconstruction: Undermining Black
Landownership, PoliticalIndependence, and Community Through Partition Sales of Tenancies in Common, 95 Nw. U. L. REV. 505, 525 (2001) (citing RICHARD A. CouTo,
AIN'T GONNA LET NOBODY TURN ME ROUND: THE PURSUIT OF RACIALJUSTICE IN THE
RURAL SOUTH 163, 165 (1991)).

25.

Craig-Taylor, supra note 20, at 29 (citing ERIC FONER, RECONSTRUCTION:
1863-1877 183 (1988)).
26. See Act for the Disposal of the Public Lands for Homestead Actual Settlement in the States of Alabama, Mississippi, Louisiana, Arkansas, & Florida, 14 Stat.
66 (1866) [hereinafter Southern Homestead Act].
27. 14 Stat. at 67.
28. See OCHIAI, supra note 22, at 161 (stating that by 1869, only 4,000 freed
slaves had applied for land under the Southern Homestead Act).
29. Mitchell, supra note 24, at 526. Besides the poor administration of the
Southern Homestead Act, Phyliss Craig-Taylor also notes that the Act had two other
major drawbacks. First, the land granted under the Southern Homestead Act was
typically of poor quality for agricultural use. In addition, the majority of black
farmers did not have the money or resources necessary to purchase homesteads.
Craig-Taylor, supra note 20, at 29.
AMERICA'S UNFINISHED REVOLUTION,
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Since the majority of African-Americans did not secure the farmland
necessary to start their own farming enterprises, the Southern
Homestead
Act was considered by its framers to be a "dismal fail"3 °
ure.
After failing to attain land through any of the government's
programs, many black farmers turned to sharecropping." By 1880,
African-Americans possessed less than eight percent of all settled
farmland in the United States." Consequently, many black farmers
who could not obtain their own land were forced to enter into
sharecropping agreements with white landowners, often agreeing to
pay up to one-half of their crops as rent.33 Although sharecropping
provided many African-Americans the opportunity to farm, it was
also a "more subtle form of dominance than slavery, yield[ing] similar patterns of control and subservience."' In essence, the failure of
the United States government in the Post Civil War and Reconstruction Era to distribute public land to African-Americans forced many
black farmers to live in a situation similar to slavery, further subjecting them to the power and control of white landowners.

30.

Mitchell, supra note 24, at

525 (citing

ERIC FONER, RECONSTRUCTION:

AMERICA'S UNFINISHED REVOLUTION, 1863-1877 246 (1988)).

31. See CHARLENE GILBERT & QUINN ELI, HOMECOMING: THE STORY OF AFRICANAMERIcAN FARMERs 21 (2000) (proclaiming, "[w]ithout land of their own, without
tools and equipment, the newly freed African-Americans were without the resources they needed most to prosper ....
IT]hey stood at the beginning of a cycle
that was already in full bloom, a form of peonage that would ensnare black farmers
for years: the sharecropping system."). It is estimated that by 1890, ninety percent
of African-Americans were sharecroppers. Id. at 31.
32. See THE DECLINE OF BLACK FARMING IN AMERICA, supra note 6, at 17.
33. GILBERT & ELI, supra note 31, at 28. The sharecropping contracts of the Post
Civil War and Reconstruction Era were unconscionable for black farmers. Under
these agreements, African-Americans typically could not generate enough money to
support their own families, while white landowners profited immensely from the
sharecropping arrangement. Not only did white landowners receive the black
sharecropper's produce as rent, but they also made a great deal of money by leasing
their tools and equipment to the farmer. Id.; see also VICTOR PERLO, THE NEGRO IN
SOUTHERN AGRICULTURE 93-96 (1953).
34. THE DECLINE OF BLACK FARMING IN AMERICA, supra note 6, at 17-18. See also
JOHN G. VAN DEuSEN, THE BLACK MAN IN WHrrE AMERICA 15 (1944) (referring to
sharecropping as "the curse of the South").
35. Note that sharecropping did not end in the decades following the Post Civil
War and Reconstruction Era. Rather, as of 1953, almost ninety years after the end
of the Civil War, sharecropping was "still the dominant system of exploitation in
the agrarian South...." PERLO, supra note 33, at 83.

JOURNAL OF FOOD LAW & POLICY

[VOL. 4:93

B. The New Deal Era
The period of President Franklin D. Roosevelt's New Deal has
been described as the "golden period for agricultural enterprise. "
During the New Deal era, Congress passed an unprecedented
amount of legislation for the purpose of aiding and regulating the
agricultural sector of the United States.37 Still, many AfricanAmerican farmers did not receive the benefits conferred by the New
Deal programs because of governmental discrimination in the programs' implementation.'
One prominent example of a New Deal program under which
African-American farmers experienced discrimination was the Federal Emergency Relief Administration (FERA), which was established by Congress in 1933 to distribute $500,000,000 in relief to
"needy and distressed people."39 Under the FERA's disbursement
program, the average amount of relief granted to white farmers was
$19.51, whereas African-American farmers received an average of
only $15.17.'
In addition, the FERA provided aid to African36. Guadalupe T. Luna, The New Deal and Food Insecurity in the "Midst of Plenty," 9
DRAKEJ. AGRic. L. 213, 230 (2004). Although it occurred prior to the New Deal, it
is important to note that African-American land ownership reached its peak in the
beginning of the twentieth century. Astonishingly, by 1910, nearly 200,000 blacks
owned over fifteen million acres of land. GILBERT & ELI, supra note 31, at 37; CraigTaylor, supra note 20, at 29.
37. See, e.g., Tobacco Control Act, Pub. L. No. 73483, 48 Stat. 1275 (1934) (placing "the tobacco industry on a sound financial and economic basis [and] to prevent
unfair competition and practices in the production and marketing of tobacco
... ."); Civilian Conservation Corps Act, Pub. L. No. 75-163, 50 Stat. 319 (1937)
(providing work in conservation and agriculture to "youthful citizens of the United
States who [were] unemployed and in need of employment... .").
38. But see Raymond Wolters, The New Deal and the Negro, in 4 THE NEW DEAL:
THE NATIONAL LEVEL 170 (John Braemen et al. eds., 1975) (stating that "[d]espite its
deficiencies . . . the New Deal offered Negroes more in material benefits and recognition than had any administration since the era of Reconstruction."). In addition to the New Deal programs discussed herein, African-Americans faced discrimination under the Standard Rural Rehabilitation Loan Program, which was administered by the USDA's Farm Service Agency. The program was established to provide
low-income farmers with "credit, farm and home management planning, and technical assistance and/or supervision...." THE DECLINE OF BLACK FARMING IN
AMERICA, supra note 6, at 36. In 1939, despite the fact that thirty-seven percent of
all low-income farmers in the South were black, African-American farmers received
only twenty-three percent of the loans granted by the Standard Rural Rehabilitation
Loan Program. Id. at 36-37.
39. Federal Emergency Relief Act of 1933, Pub. L. No. 73-15, 48 Stat. 55 (1933).
40. PBS, supra note 21. Compare the national average to the average relief
granted to farmers in Atlanta, Georgia, in 1935. In the Atlanta region, the average
amount of relief received by whites was $32.66, while blacks were granted an aver-
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American farmers less frequently than it did to white farmers. For
instance, in June of 1934, the FERA received eighty-four requests for
relief from African-American farmers and only forty-nine requests
from white farmers.'
Nevertheless, despite the amount of black
applicants, the FERA only granted assistance to white farmers during that month." Generally speaking, the lack of support given by
the FERA to minority farmers may have been a direct consequence
of a prominent southern belief that African-American farmers
needed less aid than did white farmers in order to survive."
Like their experience with the FERA, African-American farmers
also received fewer benefits than did white farmers under the Agricultural Adjustment Act (AAA)." In 1933, Congress promulgated
the AAA to "increas[e] agricultural purchasing power . . . [and] to
provide emergency relief with respect to agricultural indebtedness..
The Department of Agriculture was made responsible for overseeing the AAA, but its programs were administered on a local level
by county committees.' These county committees, composed of
elected farmers, had a great deal of power because they were responsible for setting the maximum amount of acreage upon which
farmers could raise their crops. 7 Unfortunately, African-American
farmers were often denied the right to vote for their committeemen. 8 As a direct consequence, eighty percent of all the county
committee members were white landowners. 9 Accordingly, the
AAA was administered almost entirely by white men who tailored
age of only $19.29. ROGER BILES, A NEW DEAL FOR THE AMERICAN PEOPLE 179
(1991).
41. PBS, supra note 21.
42. Id.
43. Id. See also BILES, supra note 40, at 179 (declaring that "Southern politicians
asserted that blacks required less compensation .... ").
44.

THE DECLINE OF BLACK FARMING IN AMERICA, supra note 6, at 31. The Agri-

cultural Adjustment Act (AAA) has been called one of "the crowing achievements
of the whirl of legislation that marked the first hundred days" of the New Deal Era.
PATRICIA SULLIVAN, DAYS OF HOPE: RACE AND DEMOCRACY IN THE NEW DEAL ERA 23

(1996). Even so, the AAA had a strong adverse affect on black farmers. For example, to help raise cotton prices, the AAA reduced the amount of cotton acreage by
forty percent. Consequently, from 1930 to 1940, 192,000 black tenants were
evicted from the cotton farms on which they worked. Wolters, supra note 38, at
173-74.
45. Agricultural Adjustment Act, Pub. L. No. 73-10, 48 Stat. 31 (1933).
46. 48 Stat. at 37.
47. See THE DECLINE OF BLACK FARMING IN AMERICA, supra note 6, at 31. See also
DAVID F. BURG, THE GREAT DEPRESSION: AN EYEWrTNESS HISTORY 113 (1996).
48. ARNOLD ROSE, THE NEGRO IN AMERICA 92 (1944).
49. Wolters, supra note 38, at 172.
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their decisions to further the interests of white farmers. 0 Overall, by
the end of the New Deal Era, the discriminatory implementation of
President Roosevelt's programs resulted in an eight percent decrease in the total number of African-American farmers in the
South, while the number of white farmers in the same region increased by eleven percent.'
C. The Modern Era
In the twentieth century, the total number of farms in the
United States generally declined." African-Americans, however, lost
their farms at a significantly higher rate than their white counterparts.53 For instance, in 1900, African-American farmers owned and
operated 746,717 farms.' By 1997, that number had decreased to
only 18,451 farms.5 On the other hand, white farmers owned and
operated 4,970,129 farms in 1900, and by 1997, they held 1,882,652

50. See THE DECLINE OF BLACK FARMING IN AMERICA, supra note 6, at 31. Further,
during the New Deal, many African-American farmers were illiterate and, therefore,
unable to read the detailed AAA. Accordingly, black farmers had to rely on predominantly white committees to act in good faith in interpreting and implementing
the Act. See ROSE, supra note 48, at 92.
51. The DECLINE OF BLACK FARMING IN AMERICA, supra note 6, at 34.
52. See USDA, REPORT OF THE USDA TASK FORCE ON BLACK FARM OWNERSHIP 79
(1983), reprinted in Civil Rights Enforcement Record of the Department of Agriculture:
Oversight Hearing Before the Subcomm. on Civil and ConstitutionalRights of the Comm.
on the Judiciary, House of Representatives, 98th Cong. 213-333 (1984) [hereinafter
USDA TASK FORCE REPORT].
53. Arianne Callender & Brendan DeMelle, Envd. Working Group, Obstruction of
Justice: USDA Undermines Historical Civil Rights Settlement with Black Farmers,
http://www.ewg.org/book/export/html/8476 (last visited June 1, 2008). The
Environmental Working Group states that the number of African-American farmers
declined at a rate three times that of white farmers in the twentieth century. Id.
54. Wood & Gilbert, supra note 10, at 45 (providing compiled and organized
data from United States Commission on Civil Rights, 1982:3 and 1997 Census of
Agriculture: Geographic Series IB). In 1920, one in seven farms in the United
States was owned by an African-American farmer. Today, however, black farmers
own less than one in one hundred farms. Mitchell, supra note 24, at 527 (citing
COMM. ON GOV'T OPERATIONS, THE MINORITY FARMER: A DISAPPEARING AMERICAN
RE-SOURCE; HAS THE FARMERS HOME ADMINISTRATION ACT BEEN THE PRIMARY

CATALYST?, H.R. REP. No. 101-984, at 6 (1990)); Callender & DeMelle, supra note

53.
55. Wood & Gilbert, supra note 10, at 45 (providing compiled and organized
data from United States Commission on Civil Rights, 1982:3 and 1997 Census of
Agriculture: Geographic Series 1B).
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farms.56 These numbers represent an overall loss of ninety-eight percent for black farmers and a sixty-six percent loss for white farmers."
The 2002 Census of Agriculture Report, compiled by the
United States Department of Agriculture's National Agricultural
Statistics Service, contains the most current demographic information for African-American farmers in the United States. In 2002,
African-American farmers were the primary operators of 29,090
farms while white farmers were the primary operators of 2,067,379
farms. 8
Of these operators, 19,194 African-Americans and
1,386,506 whites were "full owners" of their land. 9
III. THE STRUCTURE OF THE USDA LOAN PROGRAM
The origins of the United States Department of Agriculture's
(USDA) role as an agricultural lender can be traced back to the Resettlement Administration created by Executive Order by President

Franklin Roosevelt in 1935.' Soon thereafter, Congress passed the
Bankhead-Jones Farm Tenant Act of 1937, creating the Farm Security Administration and giving it the authority to make supervised
long term loans to farmers who were unable to find other financing." The USDA's lending system operates under the 1935 Soil
56. Id.
57. Id.
58. Nat'l Agric. Statistics Serv., USDA, Selected Farm Characteristics by Race of
Principal Operator: 2002, available at http://www.nass.usda.gov/census/census02/
volumel/us/st991_047_047.pdf. "Primary operator" includes full owners, part
owners, and tenants. In addition to the disparities in the numbers of operators, the
2002 Census of Agriculture also revealed a great disparity between the amount of
land owned by African-American farmers and the amount of land owned by white
farmers.
According to the 2002 Census, African-American farmers owned
3,355,791 acres of land, while white farmers owned a total of 879,993,532 acres. Id.
59. Id. The 2002 Census of Agriculture also shows a dramatic difference, by
race, in the number of farmers who earned an income of $50,000 or more. For
instance, 1,432 black farmers made $50,000 or more through their farming operations in 2002. On the other hand, 457,736 white farmers netted $50,000 or more in
that same year. Id.
60. Exec. Order No. 7027 (May 1, 1935).
61. Bankhead-Jones Farm Tenant Act of 1937, Pub. L. No. 75-210, 50 Stat. 522.
See also Cassandra Jones Havard, African-American Farmers and FairLending: Racializing Rural Economic Space, 12 STAN. L. & POL'y REv. 333, 334 (2001). The loans
granted by the USDA have two main benefits over privately issued loans. First, the
interest rates of the USDA's loans are significantly lower than those offered by private lenders. In addition, the USDA makes a concerted effort to provide aid to
farmers of all economic classes. For example, the USDA offers loans with special
interest rates to farmers who do not meet the criteria for approval under its standard loan program. Id.
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Conservation and Domestic Allotment Act (SCDAA) Enacted during the New Deal, the SCDAA authorized the Secretary of Agriculture to enter into agreements with or to provide financial aid to any
individual for the purpose of preserving the American agricultural
landscape."
The USDA's current loan programs can be traced back to the
Farmers' Home Administration Act passed in 1946. ' Fifteen years
later, recognizing the increasing importance of credit due to the
advance of mechanization, Congress updated the USDA's lending
programs with the Consolidated Farmers Home Administration Act
of 1961.
Although significantly amended in 1972 and again in
1994, these loan programs have consistently provided the USDA
with the role of a lender of "last resort"; that is, USDA loans are only
provided to farmers who are unable to obtain credit on reasonable
terms from a private lending institution.'
The Farmers Home Administration (FmHA), renamed the
Farm Service Agency (FSA), is the agency of the USDA that is responsible for overseeing the USDA's lending programs. 7 The
agency itself has a highly decentralized structure.' In almost every
62. Soil Conservation and Domestic Allotment Act, Pub. L. No. 74-461, 49 Stat.
1148 (1936) (amending Act of April 27, 1935, Pub. L. No. 74-46, 49 Stat. 163). The
Soil Conservation and Domestic Allotment Act was later amended at 16 U.S.C. §
590h (2000), which established the modern framework for the USDA's lending
system. See also Havard, supra note 61, at 334 (stating that "[t]he 1935 Soil Conservation and Domestic Allotment Act governs USDA's current financial assistance
and loan distribution scheme").
63. 49 Stat. 1148.
64. Farmers' Home Administration Act of 1946, Pub. L. 79-731, 60 Stat. 1062.
65. Consolidated Farmers Home Administration Act of 1961, Pub. L. 87-128, 75
Stat. 294.
66. See Havard, supra note 61, at 334.
67. See 7 C.F.R. § 762.101(a) (2007) (containing "regulations governing Operating Loans and Farm Ownership loans guaranteed by the Farm Service Agency").
The section also provides a guarantee that loans will be made to farmers "without
regard to race, color, religion, sex, [or] national origin .... " Id. § 762.101(b). See
also Farm Serv. Agency (FSA), About FSA: Structure & Organization,
http://www.fsa.usda.gov (select "About FSA," "Structure & Organization" hyperlinks) (last visited June 1, 2008) (stating that there are 2,346 local offices which implement FSA programs in the forty-eight continental states, Hawaii, and Puerto

Rico).
68. See 16 U.S.C. § 590h (2000). See also Reorganization Plan No. 2 of 1953, 18
Fed. Reg. 3,219 (June 4, 1953), reprinted in 7 U.S.C. § 2201 (2000) (asserting that
"the Secretary [of Agriculture] shall seek to simplify and make efficient the operation of the Department of Agriculture, to place the administration of farm programs close to the State and local levels, and to adapt the administration of the
programs of the Department to regional, State, and local conditions."). Havard,
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rural region in America, there is a local FSA office, often a county
office, and in each state, there is an FSA state office. Typically,
three to five local farmers are elected by their community to serve
on a county committee.69 These county committees used to determine whether to approve or deny farmers' credit and benefit applications.'0 In many cases, this local control translated into devastating discriminatory treatment of African-American farmers. The
USDA was publicly embarrassed by the exposure of this discrimination, and the agency and Congress itself mandated a change to the
current situation where trained loan officers determine loan eligibility. Nevertheless, the local committees are still responsible for appointing a County Executive Director, who is in charge of assisting
farmers with the completion of forms for credit and benefit claims."
When a farmer wants to acquire a loan from the FSA, he must
submit an application to his local county committee." Typically, a
farmer is only eligible to borrow a direct loan from the FSA if he is
an American citizen, if he has sufficient training and experience in
agriculture to assure "reasonable prospects of success in the proposed farming operation," if he will not operate a farm larger than
the size of a "family farm," and if he is unable to obtain credit from
a private lending source." If the farmer's application is approved,

supra note 61, at 334 (stating that "credit is distributed though a decentralized
process of local- and state-elected farmers whose job is to promote USDA's policies
and programs").
69. 16 U.S.C. § 590h(b)(5)(B)(ii) (2000). Note that this Section mandates that
the members of these committees must be "fairly representative of the agricultural
producers in the county or area.. . ." Id. In reality, however, most of the farmers
who served on the local committees, even in predominantly African-American areas, have been white. See Kristol Bradley Ginapp, Jim "USDA" Crow: Symptomatic
Discriminationin Agriculture, 8 DRAKEJ. AGRIc. L. 237, 244 (2003). See also Pigford
v. Glickman, 185 F.R.D. 82, 86-87 (D.D.C. 1999).
70. See 7 U.S.C. § 2008k (Supp. 2006) (declaring that "[t]he Secretary shall use
personnel of a State, county or area committee established under 590h(b)(5) of title
16 to make and service loans under this chapter to the extent the personnel have
been trained to do so."). See also Pigford, 185 F.R.D. at 86-87.
71. 16 U.S.C. § 590h(b)(5)(E) (2000). See also Havard, supra note 61, at 335.
72. Some of the purposes for which the FSA will grant direct loans to farmers
are to reorganize a farming operation; to purchase "livestock, poultry, or farm or
ranch equipment"; to buy "feed, seed, fertilizer, insecticide, or farm or ranch supplies"; to pay loan closing costs; to finance "land or water development, use, or
conservation"; or to assist in changing farm equipment. See 7 U.S.C. § 1942(a)
(2000).
73. 7 U.S.C. § 1941(a) (2000).
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he will be granted the loan.' On the other hand, if his application is
denied, the farmer will not receive the credit, but may appeal the
decision to a state committee, and if necessary, to the National Appeals Division.' If the farmer believes that his loan application was
denied because of his race, he may file a civil rights complaint with
the USDA's Office of Civil Rights. 6
IV. DISCRIMINATION BY THE USDA AGAINST
AFRICAN AMERICAN FARMERS

Throughout the past five decades, the discrimination by the
United States Department of Agriculture (USDA) towards black
farmers has been well-documented. This section will summarize the
government reports published on the subject as well as provide
some personal stories of discrimination told by African-American
farmers from Virginia and North Carolina.
A. Government Issued Reports
The USDA's non-discrimination statement reads, "[t]he U.S.
Department of Agriculture [] prohibits discrimination in all its programs and activities on the basis of race, color, [and] national origin
....

"

Unfortunately, throughout its long history, the USDA has

often ignored its own standard. In the past fifty years, numerous
government reports have documented the USDA's civil rights violations against African-American farmers. In 1964, for example, a
study revealed that the USDA denied black farmers loans and other
relief based solely on the fact that they "assisted Civil Rights activists,
joined the NAACP, registered to vote, or simply signed a petition."78

74. Havard, supra note 61, at 335. Note that even if a farmer is granted a loan,
he or she may not receive the amount requested, due to the limited budget of the
USDA. See 7 U.S.C. § 1944 (2000) (detailing the amount of money allotted by the
Secretary of Agriculture to the various USDA lending programs).
75. 7 U.S.C. § 1983a (2000). See also Havard, supra note 61, at 335.
76. 7 C.F.R. § 15d.4 (2007) (stating that "[a]ny person who believes that he or
she... has been, or is being, subjected to practices prohibited by this part may
file... a written complaint alleging such discrimination.... All complaints under
this part should be filed with the Director of the Office of Civil Rights, United
States Department of Agriculture .... ").
77. USDA, Non-Discrimination Statement, http://www.fns.usda.gov/fns/nondiscrimination.htm (last visitedJune 1, 2008).
78. PBS, supra note 21. The study also discovered that as of 1964, no AfricanAmerican had ever served on a county committee in the USDA's loan system. Id.
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One year later, in 1965, another report, Equal Opportunity in
Farm Programs: An Appraisal of Services Rendered by Agencies of the
United States Department of Agriculture (Equal Opportunity Report),
was released by the United States Commission on Civil Rights.7 ' The
Commission found that the assistance given by the USDA to African-American farmers was "consistently different from that furnished to whites .

. . ."'

In addition, the Commission asserted that

although the USDA was "instrumental in raising the economic, educational, and social levels of thousands of farm and rural families...
[a] quarter of a million [African-American] farmers [stood] as a glaring exception to this picture of progress."" Generally, the Equal
Opportunity Report showed that, in 1965, the USDA was an institution which needed to take appropriate measures in order to ensure
that its employees were following its own civil rights policies.'
Nevertheless, seventeen years after the Equal Opportunity Report was released, the findings of yet another study revealed that the
USDA had not ceased its discrimination against black farmers." In
1982, the United States Commission on Civil Rights issued a report,
The Decline of Black Farming in America, which bluntly asserted,
"[t]here are indications that [the USDA] may be involved in the very
kind of racial discrimination that it should be seeking to correct."'
79. U.S. COMM'N ON CIVIL RIGHTS, EQUAL OPPORTUNITY IN FARM PROGRAMS: AN
APPRAISAL OF SERVICES RENDERED BY AGENCIES OF THE UNITED STATES DEPARTMENT
OF AGRICULTURE

(1965) [hereinafter

EQUAL OPPORTUNITY REPORT].

80. See id. at 106. Specifically, the Commission uncovered discrimination in the
USDA's Farmers Home Administration, Cooperative Extension Service, Soil Conservation Service, and the Agricultural Stabilization and Conservation Service. Id.
at 105-08.
81. Id. at 8.
82. See id. at 8, 105-08. Three years after the Equal Opportunity Report was
released, a hearing was held in Alabama to revisit its findings and to determine
whether the local USDA offices had changed their discriminatory practices towards
African-American farmers. The Commission found that there was "no significant
improvement in agricultural program services to blacks in Alabama since the 1965

report was issued."

THE DECLINE OF BLACK FARMING IN AMERICA,

supra note 6, at 9.

83. Note that between the time of the 1965 report and the release of the 1982
report, another study was published which showed pervasive discrimination in the
USDA. In 1970, a committee known as the USDA Employee Focus Group filed a
report regarding the USDA's treatment of its own employees. The report stated
that the "USDA was callous in [its] institutional attitude and demeanor regarding
civil rights and equal opportunity." Treatment of Minority and Limited Resource Producers by the U.S. Department of Agriculture: HearingBefore the Subcomm. on Department
Operations, Nutrition, and Foreign Agriculture, Comm. on Agriculture, 105th Cong. 2
(1997) [hereinafter Treatment of Minority and Limited Resource ProducersHearing].
84. THE DECLINE OF BLACK FARMING INAMERICA, supra note 6, at 179.
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After investigating the USDA's lending practices, the Commission
concluded that the agency's local offices were not administering civil
rights training to their employees, were not displaying the mandatory "And Justice for All" posters, and were not granting an acceptable number of loans to minority farmers.' Most importantly, however, the report concluded that accountability in the USDA's enforcement of its civil rights policies was "essentially nonexistent,"
noting that the USDA repeatedly failed to sanction employees who
discriminated against minority farmers.' Essentially, The Decline of
Black Farming in America showed that, between 1965 and the early
1980s, the Department of Agriculture had made little to no progress
in eliminating discriminatory actions against African-American
farmers.
The findings of the United States Commission on Civil Rights
raised public awareness in the early 1980s about the struggles of
African-American farmers in their dealings with the USDA." In fact,
a Congressional hearing was called to address the subject in 1984.'
Yet, in 1997, almost fifteen years after The Decline of Black Farmingin
America was released, another study, published by the Office of Inspector General (OIG), showed that the USDA still had not rectified
its prejudice towards black farmers.' This report echoed a similar
85. Id. at 162-64. In support of its assertion that the USDA failed to meet its
lending goals for minority farmers, the Commission stated that black farmers received only 5.1 percent of the total amount of farm loans granted by the USDA in
1981. Moreover, the Commission pointed out that the loans granted to AfricanAmericans accounted for only 2.5 percent of the USDA's total loan budget. Id. at
99.
86. Id. at 175. In analyzing the USDA's civil rights compliance procedures, the
Commission emphasized that the Department employed "no full-time equal opportunity personnel," either at the local-level or state-level, to ensure that USDA officials complied with the agency's civil rights policies. Id. at 146. Therefore, in the
county offices, the "[USDA] loan specialists, county supervisors, and district directors" were responsible for certifying that their own actions complied with the
USDA's civil rights guidelines. Id.
87. E.g., Ward Sinclair, USDA, Block Scoredfor Stance on Rights, WASH. POST, April
7, 1983, at A8.
88. See Civil Rights Enforcement Record of the Department of Agriculture: Oversight
HearingBefore the Subcomm. on Civil and ConstitutionalRights of the Comm. on theJudiciary, House of Representatives, 98th Cong. (1984) [hereinafter Civil Rights Enforcement
Record Hearing].
89. OFFICE OF INSPECTOR GENERAL, REPORT TO THE SECRETARY ON CIVIL RIGHTS
ISSUES: PHASE I (1997) available at http://www.usda.gov/da/oig.htm [hereinafter
OIG REPORT]. Even before the 1997 report was published, the USDA's discrimination of minority farmers was addressed in a 1990 report issued by the House's
Committee on Government Operations. The report asserted that the USDA's "racism and discrimination legally permitted the demise of many minority farms since
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theme from past reports, finding that the USDA's investigations of
alleged discrimination "lack[ed] integrity, direction, and accountability."' Further, the 1997 OIG Report declared, "[t]he resulting climate of disorder has brought the complaint system within [the Department of Agriculture] to a near standstill.""
In the same year as the release of the 1997 OIG Report, the
Secretary of Agriculture, Dan Glickman, assembled an independent
committee to conduct a study of the USDA's civil rights problems.'
The committee, known as the Civil Rights Action Team, produced
findings which mirrored the conclusions drawn by the United States
Commission on Civil Rights in 1982. The Civil Rights Action
Team's report (CRAT Report) stated that "too many [USDA] managers-from the lowest to the highest levels, both career civil servants
and political appointees-[were] not committed to and [were] not
being held accountable for their actions on civil rights."93 The Civil
Rights Action Team also noted that, as of 1997, less than one percent of the USDA's budgetary resources were being spent on improving the department's civil rights enforcement procedures." In
programs and laws were not in place to provide help to minority farmers." COMM.
ON GOV'T OPERATIONS, supra note 54, at 6 (1990).
90. OIG REPORT, supra note 89.
91. Id. In 1997, the Office of Inspector General asserted that 151 of 241 open
agricultural credit cases had remained open for an average of 703 days. Id. The
Office of Inspector General stated that the USDA's failure to respond in a timely
fashion was probably due to the fact that there was no deadline set by the Department as to when the claims needed to be answered. Id.
92. See CRAT REPORT, supra note 4. To compile information for its report, the
Civil Rights Action Team hosted twelve "listening sessions" in different regions of
the United States. At these listening sessions, African-American farmers were encouraged to tell their personal stories of USDA discrimination. Id. at 93. Ultimately, based on its findings, the Civil Rights Action Team formulated ninety-two
recommendations which it believed would force change in the USDA's poor civil
rights policies and procedures. See id. at 58-92. The most noteworthy recommendation was that the USDA should "[s]treamline procedures to allow agencies to
quickly take the appropriate adverse and disciplinary actions against employees who
fail[ed] to provide programs and services in compliance with all applicable civil
rights laws and recommendations, or who discriminate[d] against or harass[ed]
USDA customers or employees .... " Id. at 60.
93. Id. at 6. Later in its report, the Civil Rights Action Team added, "findings in
this report and many others suggest that with few exceptions, senior managers at
the Department have not invested the time, effort, energy, and resources needed to
produce any fundamental change." Id. at 12.
94. Id. at 12. The Civil Rights Action Team addressed this concern in its recommendations for change. Specifically, in its forty-eighth recommendation, it suggested that the USDA allocate a "higher percentage of farm ownership and farm
operating direct loan[s] ... to minorities and socially disadvantaged groups." Id. at
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essence, the CRAT Report, like the OIG Report, showed that little
progress had been made by the Department of Agriculture in the
latter half of the twentieth century to ensure that its employees were
not discriminating against African-American farmers.
Although a majority of the government's reports have concluded that the Department of Agriculture acted in a discriminatory
manner towards African-American farmers, it should be noted that
two reports found no such prejudice in the USDA. 5 The first of
these reports was published in 1983 after the Secretary of Agriculture, John R. Block, appointed a task force to follow-up on the findings of The Decline of Black Farming in America. The task force's
report downplayed the notion that the USDA was responsible for
the plight of African-American farmers. 7 For example, the report
stated that black farmers were generally not as wealthy as white
farmers due to their "less intensive or poorer management of the
land.""8 In addition, the task force portrayed the USDA's efforts in
ending its discrimination against African-American farmers as fairly
successful. Specifically, it stated, "[w]e acknowledge the temporary
difficulties in departmental civil rights enforcement procedures but
can assure ...that these difficulties have been addressed. . . ."' Overall, the tone of the task force's report placed the Department of Agriculture in a more favorable light than had previous reports published on the subject.
The second report asserting that the USDA did not mistreat African-American farmers was published by the United States General
Accounting Office in 1997."° The General Accounting Office's re74. Furthermore, in its forty-ninth recommendation, the committee advocated that
one-third of the Fund for Rural America be set aside to aid socially disadvantaged
customers. Id. at 75.
95. See USDA TASK FORCE REPORT, supra note 52; UNITED STATES GENERAL
ACCOUNTING OFFICE, FARM PROGRAMS: EFFORTS TO ACHIEVE EQUITABLE TREATMENT

OF MINORITY FARMERS (GAO/RCED-97-41) (1997) [hereinafter
96. See USDA TASK FORCE REPORT, supra note 52, at i.

GAO

REPORT].

97. See generally id. For example, the task force reported, "[t]he average loan
amount provided by [the USDA] to black borrowers is lower than the amount for
white borrowers. However, when compared to farm size, farm property value, and
agricultural sales, on a percentage basis black loans are equal to or above the loan
amount for white borrowers." Id. at 28 (emphasis added).
98. Id. at 12. On the other hand, the task force acknowledged that black farmers
may have had a lower yield than white farmers because African-Americans generally
own land that is less fertile. Id.
99. Id. at 79 (emphasis added).
100. GAO REPORT, supra note 95. In performing its study, the General Accounting Office investigated the actions of ten USDA loan offices. Based on the fact that
it surveyed only a small sample of the USDA's operations, the General Accounting
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port, Farm Programs: Efforts to Achieve Equitable Treatment of Minority
Farmers (GAO Report), declared that the standards used by the
USDA when approving or disapproving loan applications were "applied to the applications of minority and nonminority farmers in a
similar fashion . . .. "" Moreover, the GAO Report stated, "[n]one
of the evaluations found that minority farmers were being treated
unfairly.""
B. PersonalStoriesfrom Virginia and North Carolina
On December 12, 1996, a group of fifty African-American
farmers staged a protest in front of the White House in Washington,
D.C.' °3 The protesters chanted that black farmers were becoming an
"endangered species" as a result of discrimination by the Department of Agriculture which forced them off of their land. H°
Like the protestors in 1996, other African-American farmers
have publicly told their stories of discrimination. For example, John
Boyd, a farmer from Baskerville, Virginia, and the President of the
National Black Farmers Association, stated at a Congressional hearing in 1999 that a USDA supervisor used a gun to "threaten" a black
Office's report acknowledged that its findings could not be attributed to every single USDA office. Id. at 1.
101. Id. at 11. In a 1997 congressional hearing, the House of Representative's
Committee on Agriculture closely scrutinized the conclusions of the GAO Report.
See generally Treatment of Minority and Limited Resource ProducersHearing, supra note
83. One representative stated, "I'm not blaming the GAO. But I would suggest,
though, under all of it there is discrimination in this country. And we've got to
accept it and agree it's there." Id. at 12. In response, Robert Robinson, the Director of Food and Agriculture Issues in the General Accounting Office, acknowledged
that the report may not be a completely accurate representation of the USDA's
treatment of African-American farmers. He stated, "[w]e did not attempt to find
out how people were treated. I hope you can understand how difficult that would
be to audit, because there are no records kept of that." Id. at 13.

102.

GAO REPORT, supra note 95, at 2.

103. See Mary Beausoleil, U.S. Farm Agency Acknowledges Bias: Black Group Plans
Protest in Washington, RICHMOND TIMES DISPATCH, Nov. 30, 1996, at Al; Tom Bower,
Black Farmers Taking Protest to the White House, SAN ANTONIO EXPRESS-NEws, Dec. 12,
1996, at 1OA; Jerry Hagstrom, The Last Plantation,GOV'T EXECUTIVE, May 1, 1997, at
29.
104. Hagstrom, supra note 103. The protest occurred only one day after representatives of the black farming community met with President Bill Clinton's administration to discuss the USDA's discrimination of minority farmers. Bower,
supra note 103. After the protest, a few African-Americans met with Secretary Dan
Glickman "to tell their stories of harassment, racist remarks, and sudden equipment
auctions and unfair disclosures." Survival a Struggle for Black Farmers, CHARLOTTE
OBSERVER,

Dec. 17, 1996, at 3C.
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farmer in a county office in Virginia. 5 Boyd testified that the supervisor kept the gun in his office."° Further testimony revealed
that the USDA reprimanded the official with only a one-day suspension."'
In a story from North Carolina, an African-American with ten
years of farming experience asked the supervisor of his local USDA
office whether there was a lending program available for farmers
who were deep in debt. 8 The supervisor told the farmer that the
USDA did not operate such a program and that the farmer should
acquire a second job in order to pay off the money that he owed."°
Soon thereafter, however, the same county office granted a
$137,000 economic emergency loan to a twenty-one year old white
male so that he could purchase a thirty acre farm.' One year later,
the office granted another economic emergency loan of $110,000 to
the same white farmer."' Despite an investigation by the USDA into
the farmer's claim of discrimination, there is no evidence that the
agency ever sanctioned the county supervisor for his actions."'
In the same region of North Carolina, a group of AfricanAmerican farmers filed a civil rights complaint with the USDA, alleging several acts of discrimination by the agency's local officials." 3 In
105. See USDA's Civil Rights Programs and Responsibilities: Hearing Before the Subcomm. on Department Operations,Oversight, Nutrition, and Forestry of the Comm. on Agriculture, House of Representatives, 106th Cong. 36 (1999) [hereinafter USDA's Civil
Rights Programsand ResponsibilitiesHearing].

106. Id. at 36, 103. In addressing the issue of the gun, Rosalind D. Gray, the director of the USDA's Office of Civil Rights, verified that the USDA official in Virginia was caught carrying a gun at work. Id. at 17. Moreover, in the same hearing,
testimony was given that some USDA employees wore Sons of Confederate neckties
while processing loans and reviewing discrimination complaints. Id. at 44.
107. Id. at 17.
108. See THE DECLINE OF BLACK FARMING IN AMERICA, supra note 6, at 87-88. See
also Decline of Minority Farming in the United States: Hearing Before the Government

Information, Justice, and Agriculture Subcomm. of the Comm. on Government Operations,
House of Representatives, 101st Cong. 36-38 (1990) [hereinafter Decline of Minority
FarmingHearing](expressing a similar story of USDA discrimination).
109.

THE DECLINE OF BLACK FARMING IN AMERICA,

supra note 6, at 87-88. See also

Decline of Minority FarmingHearing,supra note 108, at 37.
110. THE DECLINE OF BLACK FARMING IN AMERICA, supra note 6, at 87-88. See also
Decline of Minority FarmingHearing,supra note 108, at 37.
111. THE DECLINE OF BLACK FARMING IN AMERICA, supra note 6, at 87-88. See also
Decline of Minority FarmingHearing,supra note 108, at 37.
112. Decline of Minority FarmingHearing,supra note 108, at 38.
113. Id. at 35. The region of North Carolina where the complainants had their
farming operations was 54.8 percent black. However, in 1979, African-Americans
in that region received only 28.7 percent of the total loans granted by the USDA.

Id. at 36.
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particular, these farmers claimed that the USDA's officials subjected
them to "personal disrespect, embarrassment, and humiliation. '
The farmers also asserted that some of their loan payments were
intentionally misfiled so that their low interest debt was paid off
first, while their high interest debt continued to accrue. 15' Finally,
the farmers alleged that the USDA's employees told private lending
institutions that they were not creditworthy, causing the private
lenders to deny their loan applications."6 Unfortunately, in responding to the farmers' complaint, the USDA took no official action to
reprimand the employees for their conduct."7
A final example of the USDA's discrimination against AfricanAmerican farmers was introduced to Congress during a 1984 hearing on the Department of Agriculture's civil rights enforcement record."8 During the hearing, a black farmer from North Carolina
gave testimony that the USDA refused to grant him the loans necessary to purchase a small farm."9 Instead of explaining to the farmer
how he could receive such loans, the USDA's local office instead
told him that there was no money in growing crops and that he
would never make it as a farmer.' 9 Ironically, thirteen years after
telling his story to members of Congress, the farmer, Tim Pigford,
became the face of a class action lawsuit brought by AfricanAmerican farmers against the USDA for damages caused by its discriminatory practices.

114. Id. at 35.
115. Id. In addition, the complainants also alleged that they "were denied an
opportunity to submit loan applications," they "did not receive the full amount
awarded" for their loans, and their loan payments "were accelerated without explanation." Id.
116. Id.
117. Id. at38.
118. Civil Rights Enforcement Record Hearing,supra note 88, at 62.
119. Id. at 62-63. Note that the farmer met all of the necessary criteria under 7
U.S.C. § 1941(a) to be granted the loan. In his testimony to Congress, the farmer
stated that he lived on a farm all of his life, he was a college graduate, he wanted
the loan to purchase a 100 acre farm, and he was not able to obtain a loan from a
private lending institution. Id. at 62.
120. Id. at 64. The farmer testified, "[a]nd yet, still, when I go in to talk to the
[USDA] about buying a farm, I always get put off, that there's no money in farming,
I'd be better off working with the education I have. There is no encouragement.
There is no explanation of [the USDA's] limited resource program and benefits of
it, the reduced interest rate. They always tell me I just can't make it in farming and
that I would be better off with a public job." Id.
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V. THE RISE OF PIGFORD v. GLICKMAN

By 1996, the relationship between African-American farmers
and the United States Department of Agriculture (USDA) "reached
a boiling point."1 . The farmers complained that the USDA's discriminatory practices were part of a conspiracy to take their land."u
Specifically, the farmers contended that local USDA officials repossessed their land only to later auction it off at half price to family
and friends."'
In 1997, a class action lawsuit, Pigford v. Glickman, was filed by
401 African-American farmers against Dan Glickman, the Secretary
of the Department of Agriculture." The farmers alleged that the
USDA systematically discriminated against them through its farm
programs, and that it also failed to properly investigate their complaints of discrimination." The farmers brought their claims against
the USDA under the Equal Credit Opportunity Act (ECOA). 2 6 The
ECOA provides a statutory cause of action for discrimination which
occurs in credit transactions.2

7

Unfortunately, the ECOA also has a

121. Monica M. Clark, So Near, Yet So Far: The Past, Present, and Future of the ComplaintsProcess Within the USDA, 32 S.U. L. REv. 139, 149 (2005).
122. Mitchell, supra note 24, at 530. See also CRAT REPORT, supra note 4, at 15-16
(summarizing the comments made by African-American farmers in the CRAT's
listening sessions regarding their theory that the USDA conspired to take their
land).
123. CRAT REPORT, supra note 4, at 16. See also Decline of Minority FarmingHearing, supra note 108, at 36 (declaring, "[m]oreover, when.., a farmer does sell out, a
purportedly public sale is held. All property sold is usually purchased by a select
group of White landowners or timber entrepreneurs in the two counties." (emphasis added)).
124. See generally Pigford v. Glickman, 182 F.R.D. 341 (D.D.C. 1998). Note that
Pigford was not the first class action lawsuit filed by African-American farmers
against the Department of Agriculture. Two years earlier, in 1995, five black farmers filed a lawsuit against the USDA alleging that the department willfully discriminated against them through its farm programs. Williams v. Glickman, No. Civ.A.
95-1149(TAF), 1997 WL 33772612, at *1-6 (D.D.C. Feb. 14, 1997). The plaintiffs'
class was defined as "[a]ll African American or Hispanic American persons who,
between 1981 and present, have suffered from racial or national origin discrimination in the application for or the servicing of loans or credit from the FmHA... of
the USDA, which caused them to sustain economic loss and/or mental anguish/emotion [sic] distress damages." Id. at *3. The district court, however, refused to certify the class because it stated that the class's definition was "overly
broad" and that the plaintiffs' claims were not typical or representative of the
claims of other potential class members. Id. at *5, *7-8.
125. See Pigord, 182 F.R.D. at 343.
126. 15 U.S.C. § 1691 (2000).
127. See id. § 1691(a)(1) (stating that "[i]t shall be unlawful for any creditor to
discriminate against any applicant, with respect to any aspect of a credit transaction
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two-year statute of limitations. 121 While the ECOA's two-year limitations period did not bar all claims, it posed a serious problem for
black farmers whose discrimination occurred prior to the two-year
window.'2
The problem for many African-American farmers who wanted
to bring their claims under the ECOA began in 1983 when President
Ronald Reagan's administration closed the USDA's Office of Civil
Rights. 3 ' The Office of Civil Rights was responsible for investigating
3
complaints of discrimination filed by farmers against the USDA.' '
When the Office was shut down, many farmers' claims "were never
processed, investigated, or forwarded to the appropriate agencies"
so that they could be attended to. 3 2 In addition, there is evidence
that the Office of Civil Rights threw unprocessed complaints in the
trash. 3 Consequently, many African-American farmers never received a response to their complaints of discrimination, and those
who did often received only a "cursory denial of relief." "
on the basis of race, color, religion, [or] national origin .... "). The term "creditor"
means "any person who regularly extends, renews, or continues credit .... " Id.
§ 1691a(e).
128. See id. § 1691e(f) (stating that "[n]o such action shall be brought later than
two years from the date of the occurrence of the violation. ... ").
129. Roy L. Brooks, The Slave Redress Cases, 27 N.C. CENT. L.J. 130, 163 (2005)
(asserting that "[t]he government was poised to raise the defense of statute of limitations as grounds for barring acts of discrimination that took place more than two
years prior to the filing of the federal action.").
130. See Clark, supra note 121, at 147. During the 1980s, the Reagan administration made a series of budget cuts in the civil rights divisions of the federal government. Id. For many citizens, these budget cuts came to symbolize "the administration's lack of commitment to civil rights." Dale Mezzacappa, Reagan Stirs Furor by
Firing 3 Members of Rights Panel, MIAMI HERALD, October 26, 1983, at 2A. The
Reagan administration closed the USDA's Office of Civil Rights only one year after
The Decline of Black Farming in America was released by the U.S. Commission on
Civil Rights; however, the USDA's Office of Civil Rights was eventually reestablished.
See Office of the
Assistant Secretary
for Civil Rights,
http://www.ascr.usda.gov (last visited June 1, 2008); see also Clark, supra note 121,
at 147-48 (stating that the Secretary of Agriculture created a position in 1994 to
supervise the enforcement of civil rights).
131. Pigford v. Glickman, 182 F.R.D. 341, 343 (D.D.C. 1998). See also Havard, supra note 61, at 335.
132. Pigord, 182 F.R.D. at 343. See also Carol McKay, Farmer Class Action Victory
Slowing Down, FED. LAW., Jan. 2003, at 22 (stating that the USDA observed a "total
disarray in the handling of discrimination complaints and a huge backlog of unresolved complaints" when the Office of Civil Rights was disbanded in 1983).
133. Pigford, 182 F.R.D. at 343-44.
134. Id. at 343. In 1999, John Boyd testified during a congressional hearing that
after the USDA's Office of Civil Rights was shut down, he called the USDA eightyeight times before it answered his discrimination complaint. Boyd implied that he
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Recognizing the injustice of barring African-American farmers
from bringing their unresolved claims of discrimination, Congress
waived the ECOA's statute of limitations.135 Under Article I, Section
8 of the United States Constitution, Congress has the power "to pay
the debts" of the United States."' The Supreme Court of the United
States has defined the term "debts" within Article I, Section 8 to
mean not only monetary debts, but also moral debts.'37 The Court
has further stated that "Congress may recognize its obligation to pay
a moral debt . . . by waiving an otherwise valid defense to a legal
claim against the United States . . ."" Hence, Congress has the

ability, through the passage of legislation, to waive the statute of
only received a response because he told a USDA employee that he was the president of the National Black Farmers Association. USDA's Civil Rights Programs and
ResponsibilitiesHearing,supra note 105, at 37.
135. Omnibus Consolidated and Emergency Supplemental Appropriations Act of
1999, Pub. Law No. 105-277, § 741, 112 Stat. 2681-30 (codified at 7 U.S.C. § 2279).
Many individual members of Congress were outraged by the fact that some black
farmers would be barred from bringing their claims against the USDA. For example, in a 1998 Congressional hearing, Representative Robert F. Smith of Oregon
stated, "I'm asking... if the Department [of Agriculture] would support a program
to extend the statute of limitations at this point since, if it is true that it is the Department's fault that these things have passed over the time limit, then it doesn't
seem fair to let them drop out because of inaction of the bureaucracy." U.S. Department of Agriculture Farm Loan Programs:Hearing Before the Subcomm. on Forestry,
Resource Conservation, and Research of the Comm. on Agriculture, House of Representatives, 105th Cong. 24 (1998).
When Congress waives the limitations period for a claim against the United
States, it is essentially disregarding the various policies behind the statute of limitations. One such policy is fairness to the defendant; the limitations period acts as a
bar to a plaintiff who was not diligent in pursuing his claim and therefore "slept on
his rights." Am. Pipe & Constr. Co. v. Utah, 414 U.S. 538, 554-55 (1974) (quoting
Burnett v. N.Y. Cent. R. Co., 380 U.S. 424, 428 (1965)). Another justification for
the statute of limitations is that after a long period of time, evidence of a claim is
lost, peoples' memories fade, and witnesses are often unable to be found. Developments in the Law Statutes of Limitations, 63 HARV. L. REv. 1177, 1185 (1950). Former
United States Supreme Court Justice Oliver Wendell Holmes once observed that
one of the most important policies behind the statue of limitations was the plaintiffs expectancy that old questions will not be revisited. See Oliver Wendell
Holmes, The Path of Law, 10 HARv. L. REv. 457, 476 (1897).
136. U.S. CONST. art. I, § 8, cl. 1 (declaring that "[t]he Congress shall have
Power... to pay the Debts... of the United States....").
137. See United States v. Realty Co., 163 U.S. 427, 440 (1896) (acknowledging that
"[t]he nation.., owes a 'debt' to an individual when his claim grows out of general
principles of right andjustice, when, in other words, it is based upon considerations
of a moral or merely honorary nature....").
138. United States v. Sioux Nation of Indians, 448 U.S. 371, 397 (1980) (citing
Cherokee Nation v. United States, 270 U.S. 476 (1926)). See also Brooks, supra note
129, at 163.
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limitations on claims brought against the United States. 39 In 1998,
Congress exercised this power by passing the Omnibus Consolidated and Emergency Supplemental Appropriations Act, which effectively tolled the statute of limitations for claims that were barred
under the ECOA's two-year limitations period." °
In 1999, the parties settled the Pigford litigation with a Consent
Decree."' The Consent Decree gave thousands of black farmers the
opportunity to have their claims of discrimination heard by an independent third-party. ' However, the Consent Decree is even more
infamous for what it did not do. Above all, the Consent Decree did
not provide any assurance that the USDA would never again discriminate against African-American farmers.
VI. FAILURE OF THE PIGFORDCONSENT DECREE TO RECTIFY
USDA DISCRIMINATION
On March 19, 1999, the plaintiff farmers and the United States
Department of Agriculture (USDA) settled Pigford v. Glickman with a
Consent Decree.'43 The Consent Decree's stated purpose was to
"ensur[e] that in their dealings with [the] USDA, all class members
receive full and fair treatment that is the same as the treatment accorded to similarly situated white persons. " "
Under the terms of the Consent Decree, farmers had the option
of choosing one of two resolution methods: decision by an adjudicator (Track A) or arbitration (Track B).'4 Track A mandated that a
farmer put forth "substantial evidence" demonstrating that he was a
139. See United States v. Nat'l Steel Corp., 75 F.3d 1146, 1149 (7th Cir. 1996). See
also Cedars-Sinai Med. Ctr. v. Shalala, 125 F.3d 765 (9th Cir. 1997).
140. Omnibus Consolidated and Emergency Supplemental Appropriations Act of
1999, Pub. Law No. 105-277, § 741, 112 Stat. 2681-30 (codified at 7 U.S.C. § 2279).
Specifically, the bill waived the two-year limitations period for any farmer who filed
a claim prior to July 1, 1997 and who had alleged discrimination at any time during
the period beginning on January 1, 1981 and ending December 31, 1996. Id.
141. See Consent Decree, supra note 10.
142. Id. at 4.
143. See generally id. The United States District Court for the District of Columbia
entered an Opinion and signed the Consent Decree on April 14, 1999. See Pigford
v. Glickman, 185 F.R.D. 82 (D.D.C. 1999), affd 206 F.3d 1212 (D.C. Cir. 2000).
144. Consent Decree, supra note 10, at 2.
145. Id. at 13, 18-20. The appointed adjudicator was JAMS-Endispute Inc., and
the appointed arbitrator was Michael K. Lewis of ADR Associates. UNITED STATES
GOVERNMENT AccOuNTABLxrY OFFICE, GAO-06-469R, PIGFORD SETTLEMENT: THE
ROLE OF THE COURT-APPOINTED MONITOR 5 (2006), available at http://
www.gao.gov/new.items/d06469r.pdf [hereinafter COURT-APPOINTED MONITOR
REPORT].
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victim of USDA discrimination.'" If the farmer's claim met the
"substantial evidence" standard, he automatically received $50,000
in damages, and the Department of Agriculture was forced to discharge all of his outstanding debt which flowed from its discriminatory practices.' 7 In addition, the USDA was required to terminate
any foreclosure proceedings
against the farmer which resulted from
4 8
its discrimination.

Track B, on the other hand, required that a farmer's discrimination claim meet "a preponderance of the evidence" standard, a
slightly higher burden of proof than that required by Track A's
"substantial evidence" standard. .9 If the farmer's claim succeeded
under Track B, he received actual damages, and like Track A, the
USDA was forced to forgive all outstanding debt and to terminate
any foreclosure proceedings against the farmer which resulted from
its discriminatory practices." Under both Track A and Track B, all
decisions rendered were final-the' Consent Decree provided no
right for appeal. 5 '
According to the website of the Office of the Monitor, established to oversee the implementation of the Consent Decree, 22,714
claims of discrimination were reviewed under the Decree as of June
23, 2008.52 Of these claims, 22,542 were filed under Track A, while
146. Consent Decree, supra note 10, at 13-14. To meet the "substantial evidence"
requirement, a farmer had to demonstrate that: "(A) he owned or leased, or attempted to own or lease, farm land; (B) he applied for a specific credit transaction
at a USDA county office... ; (C) the loan was denied, provided late, approved for a
lesser amount than requested, encumbered by restrictive conditions, or USDA
failed to provide appropriate loan service, and such treatment was less favorable
than that accorded specifically identified, similarly situated white farmers; and (D)
USDA's treatment of the loan application led to economic damage to the class
member." Id. at 14.
147. Id. at 15.

148. Id. at 15-16.
149. Id. at 18-19. Track B allowed African-American farmers to settle their claims
in a hearing governed by the Federal Rules of Evidence, and exhibits and witnesses
could be introduced by both the plaintiff farmer and the government. Id.
150. Id. at 19-20. The authority to grant actual damages is given by the Equal
Credit Opportunity Act, which states that "[a]ny creditor who fails to comply with
any requirement... shall be liable to the aggrieved applicant for any actual damages sustained. ... " 15 U.S.C. § 1691e(a) (2000).
151. Id. at 16, 20 (stating that "[t]he decision of the adjudicator [or arbitrator]
shall be final .... ").
152.

PigFord Track A Implementation, supra note 9. An independent monitor was

established by the Consent Decree in order to ensure its "good faith implementation." Consent Decree, supra note 10, at 22. Randi Ilyse Roth, the Executive Director of the Farmer's Legal Action Group in St. Paul, Minnesota, was appointed to
the be the monitor. See Order, Pigford v. Glickman, No. 97-1978, at 3 (D.D.C.
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172 were filed under Track B.'" As of the above date, for Track A
claims, the adjudicator has granted cash awards of $753,650,000 and
released claimant debt in the amount of $31,785,709, which contributed to the USDA paying out a total of $980,732,990 in relief.'"
At the time this article was written, the Monitor's website provided
no data concerning the relief provided to successful Track B claimants. 5
As demonstrated by the above statistics, the Consent Decree
provided the opportunity to collect damages from the USDA to
thousands of African-American farmers." Still, the Consent Decree
1999). The duties of the Monitor, as defined by the Consent Decree, include: (1)
issuing periodic reports on the progress of the Consent Decree, (2) attempting to
resolve the problems of class members relating to the Consent Decree, (3) directing
the adjudicator or arbitrator to rehear a claim if it is apparent that "a clear and
manifest error has occurred" and it is "likely to result in a fundamental miscarriage
ofjustice," and (4) establishing a toll-free number to assist class members. See Consent Decree, supra note 10, at 22-23.
153. Pigford Track A Implementation, supra note 9.
154. Id. The total amount also includes non-credit awards and amounts that
claimants are entitled to as IRS payments. Id.
155. Nevertheless, as of 2002, the media reported that the highest amount received by a Track B claimant was $780,000. Allen G. Breed, Black farmers stillfightingfor settlement, TELEGRAPH HERALD (Dubuque, Iowa), Sept. 1, 2002, at A7.
156. See Pig/ord Track A Implementation, supra note 9. It should be noted, however,
that the Consent Decree has been widely criticized by Congress. In fact, a Congressional hearing was held in 2004 in order to address the issue of the unfair processing of African-American farmers' claims under the Consent Decree. During the
hearing, there was discussion of modifying the settlement or even authoring a new
Consent Decree. See Status of the Implementation of Pigford v. Glickman Settlement:
Hearing Before the Subcomm. on the Constitution of the Comm. on the Judiciary House of
Representatives, 108th Cong. 1-9 (2004) [hereinafter Status of The Implementation of
Pigford v. Glickman].
Besides Congress, African-American farmers have also been very critical of
the remedy provided by the Consent Decree. See Steven A. Holmes, Black Farmers
Are Divided on Settlement Over Racism, N.Y. TIMES, March 3, 1999, at AlO (discussing
the different parties involved in the controversy over the effectiveness of the Consent Decree); Mary Orndorff & Patricia Dedrick, Black Farmers Struggle Despite Legal
Win: Racism, Bureaucracy Still Exist, They Say, TIMES-PICAYUNE (New Orleans, La.)
Oct. 7, 2002, at 14 (stating that "[d]issatisfaction is intense"); Bob Williams, Black
farmers' plight not over, NEWS & OBSERVER (Raleigh, N.C.), June 24, 2001, at Al
(quoting Tim Pigford as saying, "I'm ashamed my name is on this case, considering
the way it has turned out.").
Finally, the Consent Decree may be seen a failure because 73,816 black
farmers were late in filing their claims, causing them to lose the opportunity to have
their cases heard. COURT-APPOINTED MONITOR REPORT, supra note 145, at 2. The
immense number of late filings may be due to "ineffective or defective" notice
given by the independent facilitator of the Consent Decree. See CONGRESSIONAL
RES. SERV., THE PIGFORD CASE:

USDA
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did not achieve its expressly stated purpose-to assure AfricanAmerican farmers that the USDA would treat them in a manner
equal to that of white farmers. In approving the Consent Decree,
the district court even stated, "[t]he Court cannot guarantee class
members that they will never experience discrimination at the hands
of the USDA again, and the Consent Decree does not purport to
'
make such a guarantee." 57
Consequently, only months after the Pigford case was settled, African-American farmers from Arkansas and
Georgia filed new claims of discrimination against the USDA alleging that they were denied disaster relief on the basis of their race. '
VII. LACK OF USDA ACCOUNTABILITY IN THE AFTERMATH
OF THE CONSENT DECREE

With the failure of the Pigford Consent Decree to address future
USDA discrimination, African-American farmers put their faith in
the Department of Agriculture to voluntarily change its discriminatory practices.'
In the years surrounding the Consent Decree, the
United States Department of Agriculture (USDA) began promoting
FARMERS 5 (2008). Because of the large number of farmers who were unable to
have their claims heard, the United States House of Representatives introduced
legislation, called the Pigford Claims Remedy Act of 2007, for the purpose of helping these farmers obtain relief. Pigford Claims Remedy Act, H.R. 899, 110th Cong.
(2007). If passed, the legislation would provide "a mechanism for the determination on the merits of the claims of claimants who met the class criteria in a civil
action relating to racial discrimination by the Department of Agriculture but who
were denied that determination." Id. In August 2007, the Pigford Claims Remedy
Act of 2007 was introduced by Iowa Senator Chuck Grassley and Illinois Senator
Barack Obama to the United States Senate as Senate Bill 1989. Rajesh Swain, Sen.
Obama Introduces Pigford Claims Remedy Act, U.S. FED. NEWS, Aug. 14, 2007; Sen.
Grassley: Black Farmers DeserveJustice from USDA, U.S. FED. NEWS, Oct. 3, 2007. In
October 2007, Senator Grassley proposed to Congress that the Pigford Claims
Remedy Act of 2007 be included in the 2007 Farm Bill. Id. Eventually, the Pigford
Claims Remedy Act and another relief bill for black farmers, the African-American
Farmers Benefit Relief Act of 2007, were inserted into the 2007 Farm Bill.
CONGRESSIONAL RES. SERV., supra note 156, at 6. For more information on the
abovementioned legislation, see African-American Farmers Benefit Relief Act of 2007,
and the Pigford Claims Remedy Act of 2007, HearingBefore the Subcomm. on the Constitution, Civil Rights, and Civil Liberties of the Comm. on the Judiciary, 110th Cong. (2007).
157. Pigford v. Glickman, 185 F.R.D. 82, 99 (D.D.C. 1999).
158. Mitchell, supra note 24, at 529 (citing Disaster Aid Denied, Black Farmers
Charge, CHI. TRIB., Aug. 11, 1999, § 1, at 13).
159. E.g., Lou Gallegos, Paid, Not Pending, WASH. POST, Oct. 14, 2002, at A28
(stating that "[t]he Department of Agriculture has had constructive meetings with
representatives of black farmer groups and the Congressional Black Caucus in recent weeks and has made important strides.").
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its efforts to end all discrimination against African-American farmers. For instance, during a congressional hearing in 1997, Secretary
Dan Glickman testified, "[t]oday, I spend as much, if not more, of
my time dealing with civil rights matters as I do any specific farm
program. "" In the same hearing, Secretary Glickman also declared:
We don't just want to fx what's wrong, we want to build an institution
that consistently does what's right. That requires more accountability in
the system.... We need to send a strong signal throughout our ranks
that USDA is serious about institutionalizing proper civil rights enforcement up and down our ranks. 16 1

Thus, the Department of Agriculture gave black farmers the impression that it was serious about rooting out the racism in its programs.
Unfortunately, the USDA's words spoke louder than its actions.
In 1999, the House of Representative's Committee on Agriculture called a hearing in which the director of the USDA's Office of
Civil Rights testified that the agency was in the process of strengthening its sanctions against employees who violated its civil rights
policies. 62 The director said, "[d]uring fiscal year 1998 and 1999,
disciplinary or corrective actions were taken against [forty-six] em1 63
ployees for discrimination or misconduct related to civil rights.
However, the director later acknowledged that only five of those
forty-six employees were actually fired."M After many more questions, the director eventually confessed that none of the five terminated employees were released for reasons related to the discrimination of African-American farmers.'65 In other words, during the
160.

Treatment of Minority and Limited Resource ProducersHearing,supra note 83, at

94.
161. Id. at 97.
162. USDA's Civil Rights Programs and Responsibilities Hearing, supra note 105, at
22.
163. Id. at 7. Any member of a USDA county committee may be removed from
office if he "refuses to carry out or fails to comply with the equal opportunity and
civil rights [policies] .... " 7 C.F.R. § 7.28(a) (2008).
164. See USDA's Civil Rights Programs and Responsibilities Hearing,supra note 105,
at 7. Reports issued by the federal government have historically shown that the
root of the USDA's discrimination problem is its local employees. For instance, a
1990 report stated, "[t]he committee found during its investigation that the main
qualms people had with [the USDA] were not with [USDA] programs but rather
with [USDA] personnel charged with implementing the programs." COMM. ON
Gov'T OPERATIONS, supra note 54, at 29.
165. USDA's Civil Rights Programs and Responsibilities Hearing, supra note 105, at
24. The fact that the USDA did not terminate a single employee after Pigford
prompted Representative Bennie G. Thompson of Mississippi to ask, "for the record, am I to understand that given this tremendous cost, that the Department of
Agriculture employees will cost the government, because they discriminated against

JOURNAL OF FOOD LAW & POLICY

[VOL. 4:93

eight months following the approval of the Pigford Consent Decree,
the USDA did not hold a single employee accountable for the
agency's past discriminatory acts against black farmers.1
After the 1999 hearing, the Committee on Agriculture decided
to call another hearing in 2000 to discuss the USDA's civil rights
issues.'67 Similar to the 1999 hearing, the Committee once again
heard testimony demonstrating that the USDA was failing to make
progress in its mission to end its discrimination against black farmers. During the hearing, the Inspector General for the Department
of Agriculture testified that in the previous three years, his office
performed eight reviews of the Department's discrimination complaint process.'" He stated that over the course of these reviews, "it
became clear that the [USDA's Office of Civil Rights] was not implementing [the] critical recommendations we made."'' To support
his claim, the Inspector General submitted evidence that showed
ninety-four recommendations were made by his office, but only
twenty-five of them were implemented by the USDA's Office of Civil
Rights.'70
Largely as a result of the testimony given at the 1999 and 2000
hearings, a bill was proposed in Congress in 2000 that chastised the
USDA for its failure to cease its discrimination against AfricanAmerican farmers. Fifteen months after the USDA signed the Consent Decree, Representative Eva M. Clayton of North Carolina inblack farmers, that no disciplinary actions to date have been taken against any employee?" Id. at 27. In addition, Representative Bob Goodlatte of Virginia questioned, "[h]ow is it conceivable that five employees could have perpetrated acts of
discrimination on perhaps 9,000 farmers from a multitude of districts across the
country?" Id. at 24. See also Kirsten B. Mitchell & Peter Hardin, Has USDA Settlement Changed Anything?; Some Say Federal Loan Discrimination Continues, RICHMOND
TIMES DISPATCH, Dec. 15, 2002, at Al (declaring that as of 2002, "[o]nly four workers in the Farm Service Agency... have been removed for civil-rights violations
since 1998.").
166. USDA's Civil Rights Programs and Responsibilities Hearing, supra note 105, at
27. In 1982, The Decline of Black Farming in America stated that the USDA "rarely"
sanctioned employees for discriminating against minority farmers. THE DECLINE OF
BLACK FARMING IN AMERICA, supra note 6, at 179. Consequently, the 1999 Congressional hearing demonstrates that the Department of Agriculture had failed to progress in enforcing its civil rights policies since the early 1980s.
167. See USDA Civil Rights Hearing,supra note 1.
168. Id.
169. Id. at 5. In addition, the Inspector General testified, "For the Office of Civil
Rights, this has been a continuing story throughout .... Complaints were not
adequately tracked, case files were poorly maintained, and mangers were not held
accountable for deadline overruns." Id. at 6.
170. Id. at 91.
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troduced the USDA Accountability and Equity Act of 2000.'"' The
purpose of the bill was "[tlo improve the representation and accountability of county and area committees ...and to ensure equitable service and improved access for farmers, ranches, and other
customers of programs of the Department of Agriculture.' 72 Specifically, the bill mandated that in 2001 and 2002, a specified
amount of funding be made "to increase assistance to socially disadvantaged farmers and ranchers."'
Furthermore, the bill required
two members of every USDA county committee to be "demographically representative of groups of agricultural producers in the
county or area who ... would be under-represented on the committee."'74 Ultimately, the USDA Accountability and Equity Act did not
become law.'75 Nevertheless, it is a sad statement that after the settlement of Pigford v. Glickman and the payout of millions of dollars
through settlements, Congress was still debating ways in which to
make the USDA more accountable.'76
The most recent evidence revealing the USDA's failure to end
its discrimination against African-American farmers is a prejudiced
e-mail written by a USDA employee in August 2007.'"7 Although
over 22,000 African-American farmers were able to obtain relief
under the Consent Decree, another 73,816 farmers were late in fll171. USDA Accountability and Equity Act, H.R. 4675, 106th Cong. (2000). Note
that a similar bill was introduced in the House of Representatives in July of 1997.
See USDA Accountability and Equity Act, H.R. 2185, 105th Cong. (1997).
172. H.R. 4675.
173. Id. § 201(b)(3).
174. Id. § 101.
175. Library of Congress, Summary of the Congressional Actions for the USDA Accountability and Equity Act of 2000, http://thomas.loc.gov/cgi-bin/bdquery/z?dl06:
HR04675:@@@X (last visitedJune 1, 2008).
176. Besides the USDA Accountability and Equity Act, another law which governs
the accountability of the USDA in providing equal treatment to farmers is 7 U.S.C.
§ 2279, which requires that the Secretary of Agriculture must file a report every two
years with the Senate and House of Representatives. 7 U.S.C. § 2279(c) (2000). In
this report, the Secretary must address: "(A) the efforts of the Secretary to enhance
participation by members of socially disadvantaged groups in agricultural programs; (B) the specific participation goals established for each agricultural program;
[and] (C) the results achieved for each agricultural program...." Id. In addition,
the report must list "on a State-by-State and county-by-county basis (i) the amount
of funds loaned to members of socially disadvantaged groups; and (ii) the amount
of funds used to guarantee loans to members of socially disadvantaged groups compared to the total amount of such guarantees." Id. § 2779(c)(2)(C).
177. Washington in Brief, WASH. POST, Aug. 9, 2007, at A2; see also Larry O'Dell,
Assoc. Press, Agency Warns Against E-mail Against Black Farmers' Settlement, Aug. 8,
2007, available at http://www.jacksonville.com/apnews/stories/080807/D8QSUO
980.shtml.
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ing their claims of discrimination, and thus, were precluded from
bringing their cases. " ' To allow these farmers to bring their claims,
Congress introduced the Pigford Claims Remedy Act of 2007, which
"provide[s] a mechanism for the determination on the merits of the
claims of claimants who met the class criteria in a civil action relating to racial discrimination by the Department of Agriculture but
who were denied that determination. 1

79

A USDA employee who

strongly disagreed with the Pigford Claims Remedy Act drafted and
circulated an e-mail within the agency for the purpose of persuading
other employees to tell their Congressmen to vote against the Act."n
In particular, the e-mail quoted the Deputy Administrator of the
USDA's Farm Loan Programs as saying that it would be "awful" to
allow black farmers who were originally late in filing their lawsuits to
receive a second chance to bring their claims.'' Furthermore, the email went on to suggest that "employees need to contact their senators and work hard to get [the Act] stopped."'82 Based on the content of this e-mail, the continuing discrimination against AfricanAmerican farmers still pervasive in the Department of Agriculture is
clearly apparent, despite the fact that the Pigford Consent Decree
was signed nearly a decade ago.
VIII. CONCLUSION: DISESTABLISHING THE LAST PLANTATION

In Pigford v. Glickman, the district court judge wrote, "[t]his settlement represents a significant harvest. It is up to the Secretary of
Agriculture and other responsible public officials at the United
States Department of Agriculture (USDA) to fulfill its promises, to
ensure that this shameful period is never repeated and to bring the
USDA into the twenty-first century." '83 Since 1999, the year of the
Pigford settlement, four different Secretaries of Agriculture have
held office." During that same period of time, the USDA's Office
178. COURT-APPOINTED MONITOR REPORT, supra note 145, at 2.
179. Pigford Claims Remedy Act, H.R. 899, 110th Cong. (2007).
180. O'Dell, supra note 177. It is notable that government employees are prohibited from using federal resources for the purpose of lobbying Congress. 18 U.S.C.
§ 1913 (2000).
181. Press Release, The Office of Senator Barack Obama, D-Ill., Obama: USDA
Should Not Undermine Legislation to Help Black Farmers (August 8, 2007), available at http://obama.senate.gov/press/070808-usda-improper-lobbying.
182. Id.
183. Pigford v. Glickman, 185 F.R.D. 82, 112 (D.D.C. 1999).
184.

USDA, Former Secretaries, http://www.usda.gov (select "About USDA," then

"History & Mission: Former Secretaries" hyperlink) (last visitedJune 1, 2008). Since
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of Civil Rights has switched its director on five separate occasions."
Yet, despite these personnel changes, the Department of Agriculture's discrimination against African-American farmers has remained a serious problem. In September of 2004, another class action lawsuit was filed against the USDA by 25,000 black farmers."
In Black Farmersand AgriculturalistsAssociation v. Veneman, the plaintiff farmers claimed $20.5 billion in damages for discrimination by
the USDA that occurred between January 1997 and August 2004.' "
The lawsuit, however, was dismissed in March 2005 because the
Black Farmers and Agriculturalists Association did not have standing to bring the suit.8
As discussed at length in Part IV, various governmental agencies have published reports detailing the USDA's discrimination of
African-American farmers. 9
These reports have one common
theme-a lack of accountability within the Department of Agriculture to ensure the implementation of its civil rights policies. In
1982, The Decline of Black Farming in America declared that the
USDA's civil rights regulations "contain prohibitions against discrimination in direct assistance programs but they do not establish
mechanisms to ensure compliance."'9 ° Likewise, in 1997, the CRAT
Report proclaimed, "managers at [the] USDA operate in a system
that does not hold them accountable when they break the law."''
the Pigford Consent Decree, the position of Secretary of Agriculture has been held
by Dan Glickman (1995-2001), Ann Veneman (2001-2005), Mike Johanns (20052008), and Ed Schafer (2008-present). Id.
185. Telephone Interview with Office of the Assistant Secretary for Civil Rights,
in Washington, D.C. (Apr. 20, 2007). After the Pigford Consent Decree was entered, the directors of the USDA's Office of Civil Rights were Rosalind D. Gray,
David Winningham, and Sadhna True. Id. In 2003, the USDA's Office of Civil
Rights was merged with other offices to form the Office of the Assistant Secretary
for Civil Rights. The first Assistant Secretary for Civil Rights was Vernon B. Parker,
although presently, Margo M. McKay holds the position. Office of the Assistant
Secretary for Civil Rights, About ASCR, http://www.ascr.usda.gov/about_cr.html
(last visited June 1, 2008).
186. See Black Farmers & Agriculturalists Ass'n v. Veneman, No. 04-1561, 2005
WL 711821 (D.D.C. 2005). See also CONGRESSIONAL RES. SERV., supra note 156, at 6.
187. See Black Farmers & Agriculturalists Ass'n v. Veneman, 2005 WL 711821; see
also CONGRESSIONAL RES. SERV., supra note 156, at 6.
188. Black Farmers & Agriculturalists Ass'n v. Veneman, 2005 WL 711821, at *2;
see also CONGRESSIONAL RES. SERV., supra note 156, at 6.
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See CRAT REPORT, supra note 4; EQUAL OPPORTUNITY REPORT, supra note 79;
supra note 89; and THE DECLINE OF BLACK FARMING IN AMERICA, supra
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Based on these types of statements, it is evident that in order for the
USDA to successfully end its discriminatory practices against minority farmers, all of its employees, from its highest officers to its
county loan officers, must be held equally accountable for executing
its civil rights policies.'92
Ultimately, the Department of Agriculture's failure to end its
discrimination against minority farmers may have significant negative consequences. First, future USDA discrimination may cause a
sense of demoralization in African-American farmers.'93 The Decline
of Black Farming in America noted that landowners are more likely
than non-landowners to have feelings of self-reliance, independence,
and a sense of efficacy and self-worth." The report also found that
landowners are "better off nutritionally, more secure psychologically, and more confident of the future ... ,,95 Thus, future land
loss at the hands of the USDA may perpetuate a lower sense of morale among America's black farmers.
In addition to causing emotional distress, future discrimination
by the USDA may also dissuade younger African-Americans from
becoming farmers." After witnessing their parents' struggles with
the USDA, African-American children may decide that they do not
want to farm. 7 This effect can already be seen in the average age of

192. In its report, the Civil Rights Action Team also maintained that the USDA's
lack of accountability was the primary reason for its ongoing discrimination against
African-American farmers. The Team stated, "[m]anagement commitment and
accountability are [the] key[s] to resolving the civil rights issues at the U.S. Department of Agriculture...." Id. at 13.
193. See THE DECLINE OF BLACK FARMING IN AMERICA, supra note 6, at 5-6.
194. Id. Americans, in general, have long believed that a "widespread ownership
of land by those who farm it will produce a more responsible citizenry...." Id.
195. Id.
196. CRAT REPORT, supra note 4, at 27 (stating that "[a]ll communities... agreed
that minority youth are being discouraged from becoming farmers ....Listening
sessions participants [also] said young minorities are not recruited for USDA youth
programs in sufficient number"). But see USDA TASK FORCE REPORT, supra note 52,
at 79 (asserting that "[u]nless conditions arise or are created that persuade more
black people to enter farming, the problem of declining black farm operators is
likely to continue in spite of the efforts of the U.S. Department of Agriculture, the
U.S. Civil Rights Commission, or any other federal agency" (emphasis added)). The
aforesaid statement seems to imply that the USDA's discrimination against minority
farmers has not been a direct cause of the decrease of younger African-Americans
who choose to work in agriculture.
197. See USDA's Civil Rights Programs and Responsibilities Hearing,supra note 105,
at 47. During the 1999 hearing, Representative Eva M. Clayton stated, "[i]f you are
an African American young person and you have seen your father discriminated
against, you have to overcome not only the economic barrier but the discrimination
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black farmers. For instance, in 1994, ninety-four percent of AfricanAmerican farmers were over thirty-five years old, while thirty-five
percent were over the age of sixty-five. 98' If more African-American
children choose not to enter into agriculture, the number of black
farmers will inevitably decline in the next few decades. '
A final consequence of future USDA discrimination may be
more class action lawsuits brought by African-American farmers
against the agency."° The Pig/ord settlement has cost nearly a billion
dollars," ' and in addition, the plaintiffs in Black Farmersand Agriculturalists Association requested $20.5 billion in damages.2 °' Any future
litigation initiated by black farmers against the Department may end
up costing American taxpayers billions of dollars more.
The USDA was established by Abraham Lincoln in 1862 to be
the "people's Department." Unfortunately, in the eyes of many minority farmers, the USDA has never lived up to this title. Before
President Lincoln's vision of the USDA can truly be realized, the
agency must make its employees accountable for providing equal
service to people of all races. Only then will the USDA end its run
of being "the last plantation."

barrier.

So I think there is a double challenge there
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at 5 (asserting that "[blecause some employees of the Federal Government disregarded the fundamental rights of our Nation's farmers, the American taxpayers will
be paying.... ").
201. See Pigford Track A Implementation, supra note 9.
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